Case 68. NIKOS LEONIDIS, Thessaloniki, 25/3/2000
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1. Excerpt from the September 2002 AI-IHF Report: “Greece: In the shadow of impunity – Ill-treatment and the misuse of firearms.”
NIKOS LEONIDIS, DECEASED; F., THE DEFENDANT -- CHARGES DISMISSED

In the early hours of 25 March 2000 Nikos Leonidis, an 18-year-old Pontic Greek (an ethnic Greek from the former Soviet Union), died after being shot by a police officer in Thessaloniki. According to the account of this incident as presented in a subsequent judicial ruling, police officer F. was driving a police patrol car when he observed three young men on the street. The three were not committing any offence, but F. noticed in his car mirror that one of the young men turned to look at the police car as it passed. There had recently been some burglaries in that street, so F. decided to check their identity. However, as he drove back towards the three youths, they ran away. He and a colleague ran after two of the young men, one of whom was Nikos Leonidis. According to F., as he approached Nikos Leonidis, the latter put his hand inside his jacket. F., suspecting that Nikos Leonidis might be about to take out a weapon, pulled out his own service revolver. With the revolver in his right hand, he called to Nikos Leonidis that he was a police officer and ordered him to stop. With his left hand he caught hold of the young man, pushed him against a car and immobilized him, forcing him to raise his hands and place them on the car roof. Then, with his left hand F. twisted the young man's left wrist behind his back to handcuff him. According to F., at that point Nikos Leonidis jabbed him with his right elbow in the right side, causing him sharp pain.
 Reacting to the pain, F. bent forward, then drew himself up, while his revolver -- which till then he had held pointed towards the sky -- accidentally discharged, firing at point-blank range a single shot in the lower part of Nikos Leonidis'  right ear, instantly killing him. F.’s colleague, the only witness to the incident, later testified that at the time he was about five metres away, but did not see how the gun fired, although he witnessed F. immobilize the victim, and the blow which F. received.

F. was shortly afterwards arrested and charged with reckless homicide, exceeding the limits of self-defence and unlawful use of weapons. He was released by court order three days later. The death of Nikos Leonidis provoked an outcry. A press report cited the angry reaction of members of the Pontic Greek community in Thessaloniki, who complained of police harassment: “They stop us and check our IDs for no reason, just because they hear us speak broken Greek.” The Vice-President of the Union of Police Employees of Thessaloniki denied these allegations: “The Police Force is not imbued with racism”. He laid the blame instead on outdated equipment, complaining that police were issued with service revolvers dating from 1965 “which are not secure like pistols, and risk firing accidentally, as happened in this case...our colleagues are obliged to buy others with their own money”.

Following judicial investigation the case was referred to the competent judicial council which on 29 March 2001 decided that F. should not be indicted and referred for trial. According to this decision, Nikos Leonidis' death had resulted from his sudden and violent assault on F., and the accidental discharge of F.'s revolver that was its consequence. The father of Nikos Leonidis appealed against this decision. The appeal argued that F.'s account of events was contradictory, and that ballistic evidence and the findings of the autopsy did not support his description of the incident. In particular it pointed to the fact that the revolver could only have fired if the trigger had been squeezed. On 18 May 2001 the Appeals’ Deputy Prosecutor of Thessaloniki presented the appeal to the Appeals’ Judicial Council of Thessaloniki. He proposed that the appeal be accepted, and further recommended that F. be referred to trial on a charge of murder, rather than on charges of reckless homicide and exceeding the limits of self-defence.  He noted that Nikos Leonidis had already been apprehended at the time that he was shot, and did not present any danger, so there could be no question of self-defence. He also argued that F. was an experienced officer, and that at the time he was holding the gun correctly, with his hand on the trigger. In his view, F. had vindictively shot Nikos Leonidis in response to the pain the latter had caused him.

The Appeals’ Judicial Council, however, confirmed the dismissal of charges against F. In its decision, dated 18 June 2001, it placed the entire responsibility for the death of Nikos Leonidis on the victim himself. “The [elbow] blow surprised the defendant, his body first bent forwards and then backwards to the left, because of the pain and the surprise he felt and his weapon, which was a revolver [an ADE 3316 Smith and Wesson, 357 Magnum] and did not have a safety catch, discharged.”

It is notable that this conclusion does not indicate how the trigger came to be squeezed, although it seems to suggest that the discharge of the revolver was in some way connected with the movements of F.’s body.
The Appeals’ Judicial Council further justified its acceptance of F.’s account of Nikos Leonidis’ alleged attempt to escape, following apprehension, and his attack on F., on the following grounds: the fact that Nikos Leonidis had a friend who allegedly had committed offences, that his brother had been charged with various offences, that he himself had  previously been detained for questioning by police, that at the age of 14 he had taken a motorcycle for a joy-ride, and that the autopsy had found traces of narcotics in his blood. Thus, the court argued: “... it is absolutely logical that [he] would have wished at all costs to escape arrest, and that is why [he attacked]”.

The Appeals’ Judicial Council, on the other hand, found that on the night in question F. “ ... carried out his duties impeccably. He pursued [Nikos Leonidis] with professional conscientiousness, he did not fire his gun during the pursuit, although another in his place might have done so [emphasis added], because he was in an inhabited area and there was a danger of causing injury to someone ...”.  It concluded: "There is nothing to show that F., given the circumstances and his knowledge and abilities, could have foreseen and avoided the death of the victim."

This conclusion appears to ignore not only international standards on the use of force and firearms, but also Greek law. It implies that F. had shown unusual and exemplary restraint by not firing at Nikos Leonidis when pursuing him -- overlooking the fact that Nikos Leonidis at the time that he was first observed by F. was not committing any criminal offence, much less a violent one, that the incident had not been preceded by violence or disorder of any kind, and that Nikos Leonidis had not threatened F. with a weapon either during pursuit or on apprehension.

The family of Nikos Leonidis has filed an appeal to the Supreme Court against the decision to dismiss charges against F, and the results of this appeal were reportedly expected to be made known in September 2002…

A felony or misdemeanour?

As has been seen, in the four cases described above the defendant was initially investigated on a charge of reckless homicide. In the first case charges were dropped and the defendant was not referred for trial, despite an appeal by the victim's family and the recommendation of the Appeals' Prosecutor. In the three other cases the defendant was indicted and convicted on the lesser charge of manslaughter, although the families of Stephanos Sapounas and Marko Bulatovi appealed, unsuccessfully, for the defendant to be tried on the original charge of reckless homicide. It should be noted that the legal classification of these offences has significant practical consequences not only for the defendant, but also for relatives of the victim if they have joined criminal proceedings as civil claimants. Reckless homicide is a felony, the most serious category of criminal offence, for which courts -- depending on the circumstances under which it is committed -- may impose prison sentences ranging from five years to life. Manslaughter, on the other hand, is classed as a misdemeanour and is punishable with three months' to five years’ imprisonment.
 Civil claimants have the right to appeal against a decision of the judicial council not to refer the defendant for trial. However, they can appeal against other decisions of the judicial council only if the defendant is charged with an offence for which the minimum penalty is over one year's imprisonment. As has been seen, this meant, for example, that relatives of Stephanos Sapounas could not challenge the decision of the judicial council to refer Athanasios Ziogas for trial on a charge of manslaughter.

Furthermore, the classification of the offence also determines the applicable statute of limitation. For a felony the statute of limitation is 15 years (20 years for felonies punishable by life imprisonment), which can be extended for a further five years. In the case of misdemeanours the statute of limitation is only five years, extendable for a further three years. Given the frequently protracted nature of legal proceedings (over five years passed before the officers charged with the manslaughter of Stephanos Sapounas and Anastasios Mouratis were brought to trial in first instance) there is a risk that in cases where the defendant is charged with manslaughter an irreversible court decision may not be reached within the statutory eight years and that proceedings against the defendant will accordingly be stopped.

2. Excerpt from the Ministry of Public Order’s September 2002 Information Note on the AI-IHF Report

“16.
Case of Nikos LEONIDIS

Following the fatal injury of Nikos LEONIDIS by a police officer, on 24-25/3/2000 at Ano Poli, Thessaloniki, a Sworn Administrative Inquiry was held, which concluded that the firing of the police officer’s weapon was the result of a sudden and aggressive attack of the deceased against the police officer, in his effort to avoid arrest. The case was shelved.
The Misdemeanor Judicial Council of Thessaloniki dismissed all charges. The civil claimants filed an appeal and then a motion for cassation of the ruling of the Appeals Judicial Council of Thessaloniki, which is still pending at the Supreme Court.”

3. Additional Information and Update

In April 2003, the Supreme Court overturned the dismissal of charges and referred the policeman to trial for reckless homicide.







�Forensic medical evidence showed bruising apparently consistent with this allegation.


�Eleftherotypia, 28 March 2000.


�Decision 895/2001 obtained by Amnesty International.


� Under Greek law, offences are classified as petty offences, for which the maximum prison sentence is one month; misdemeanours, which carry a maximum prison sentence of five years, and felonies, for which the maximum penalty is life imprisonment.


� Eleftherotypia, 14 April 2003: � HYPERLINK "http://www.enet.gr/online/online_p1_text.jsp?c=112&id=59813608" �http://www.enet.gr/online/online_p1_text.jsp?c=112&id=59813608�
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