Case 9. ILIAS HATZIDIAKOS, Rhodes, 6/7/2001
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1. Excerpt from the September 2002 AI-IHF Report: “Greece: In the shadow of impunity – Ill-treatment and the misuse of firearms.”
Ilias Hatzidiakos

Ilias Hatzidiakos, a 40-year old (Greek) man, was stopped and booked for a minor traffic offence by two police officers on 6 July 2001 on the island of Rhodes. One of the officers asked to see his vehicle papers. According to Ilias Hatzidiakos, when he failed to produce these documents quickly enough, the police officer started to book him for this offence too. Ilias Hatzidiakos put his hand on the officer's notepad and asked him to stop. In the criminal complaint which Ilias Hatzidiakos subsequently filed, he stated as follows:


 “The police officer then, with a sudden movement, took my left arm and twisted it sharply, immobilized me, held me by the neck, and after calling over his colleague, handcuffed me. Since I had previously undergone an operation on my left arm and feared that it might be injured, I asked him to stop [twisting the arm] and allowed him to put the handcuffs on without resisting. As soon as they had handcuffed me, they knocked me to the ground and struck my head on the asphalt road. I was injured and bleeding, and they struck my head, but because I was stunned and in pain I was not able to discern whether they were punching me or kicking me.” 

The police officers took him to Afantos Police Station where, according to Ilias Hatzidiakos, his requests to make a telephone call to his relatives were refused, as were his requests for water. He was put in a cell, and one of the police officers allegedly threatened him with a gun, saying: “Shut up, don’t speak or I’ll kill you.” This police officer then kicked Ilias Hatzidiakos, who tried to protect himself with his hands. 

“I begged him to be careful of my arm because of an earlier operation for a double fracture, but he kicked me in the stomach and then the left arm, resulting in a further fracture. When I realized [what had happened] I told him: ‘You’ve broken my arm, please call a doctor’. While I was writhing in pain, he tried to kick my genitals and bending to avoid the blow I received the kick in my right ribs. Then I thought my end had come ...” 

Ilias Hatzidiakos’s sister, who had been notified by an acquaintance who had witnessed his arrest, came to look for him at the police station but allegedly neither she, nor a lawyer who also came, were allowed to speak to him. A glimpse, however, alerted them to his injuries. Despite their entreaties, the police reportedly refused for three hours to allow him to be taken to hospital. A relative finally succeeded in notifying the Chief of Police of the Dodecanese, who ordered Ilias Hatzidiakos’ release and he was immediately taken to Rhodes District Hospital. He remained in hospital from late that night until the evening of 8 July. A medical certificate issued by the hospital records bruises on his forehead, a broken left arm, and abrasions on the right side of the abdomen and the lower sternum.

On 9 July it was reported that the police authorities had ordered an administrative inquiry, and that the two police officers concerned had been temporarily transferred elsewhere.
Meanwhile, the Rhodes prosecuting authorities opened a preliminary investigation. On 18 July 2001 Ilias Hatzidiakos filed a criminal complaint against the two police officers on charges of abuse of office, threat, insult and dangerous bodily injury. By the end of June 2002 the judicial investigation had still not been completed.

In August 2001 the administrative inquiry concluded that the two police officers had engaged in a struggle with Ilias Hatzidiakos and by their “inappropriate behaviour” had brought upon themselves, and the Greek Police Force more generally, “unfavourable comments”. It recommended that they be punished with a fine, but left the possibility open that if they were subsequently convicted of having caused bodily injuries they might be punished with suspension from service. The final outcome of these disciplinary proceedings is not known to AI/IHF.

The rights of detainees under international human rights law and Greek law

As has been seen, Ilias Hatzidiakos alleged that during his detention in police custody he was denied, in violation of Greek law, his right to notify his relatives of his detention, his right to contact a lawyer, and his right to be examined by a doctor. Had the police officers who detained him been convinced not only of their duty to grant him these rights, but that failure to do so would be appropriately sanctioned, he would almost certainly have been protected from the severe ill-treatment and injury he suffered. 

International human rights treaties and standards require, inter alia, that people detained in police custody be granted the following rights: the right to be informed of the reason for arrest and detention; the right to notify a relative or third party of arrest; the right of access to a lawyer and to a doctor and also, very importantly, the right to be informed of their rights.
 These rights are also guaranteed under Greek law. Under Article 6 (1) and (2) of the Greek Constitution a person may be arrested by the police only on the basis of a judicial warrant or in flagrante delicto.
 Article 278 CCP requires law enforcement officials to behave with “all possible courtesy towards the person they are arresting and to respect his honour. They should not use force unless necessary, and are not permitted to use handcuffs unless the person being arrested resists or is suspected of being likely to flee”. 

A person who has been arrested must be brought before a prosecutor within 24 hours of arrest. If s/he has been arrested on the basis of an arrest warrant issued by an investigating judge (rather than arrested in flagrante delicto), or if the offence is a felony, or if the prosecutor considers there are grounds to remand the person in custody, s/he will then be referred to a competent investigating judge.
 The latter is required, within three days (which can be extended in exceptional cases, with the consent of the competent judicial council, for a further two days), either to release the detainee or issue a decision remanding him or her in custody.
 

In 1995 the Ministry of Public Order issued a Circular Order which provided for the publication and distribution of two information bulletins setting out the rights of detainees and their translation (reportedly into at least 13 foreign languages).
 The first bulletin informs detainees of their rights: to a clear and full explanation of their rights; to communicate with their lawyer; to notify family members of their arrest; and to request a medical examination by a police doctor or a doctor of the detainee’s choice at their own expense. It further states that they must be brought before a prosecutor within 24 hours of arrest, and sets out their rights during questioning by police officers. Additionally it sets out the right to visits by family and lawyers, although it neglects to mention that legal aid (the services of a court-appointed lawyer) is available to defendants who cannot afford the services of a lawyer.
 A second information bulletin sets out the rights of foreigners who have been detained pending deportation.

The same circular additionally stipulates that persons arrested by police must be given these bulletins immediately after they are brought to a police station. It also obliges police to explain their rights to detainees orally (where necessary with the aid of an interpreter or consular authority). At the end of the bulletins there is a section to be signed by the detainee and the police officer in which the detainee confirms having duly received the information bulletin and an explanation of his or her rights. Further directives concerning the implementation of this circular and the monitoring of its implementation were reportedly issued by the Ministry of Public Order in 1996, 1997 and 2000. A directive issued in October 2000 ordered that the bulletins be printed in large format, in 14 languages, and posted up in police stations and detention centres.

Failure to implement detainees’ rights

In view of these detailed, and apparently reiterated, instructions issued by the Ministry of Public Order it is particularly disquieting that the full procedures relating to the bulletins, as outlined above, appear to be rarely, if ever, properly carried out, and that in practice detainees’ rights are reportedly regularly denied, delayed or restricted. Bulletins are reportedly posted up only in some police stations and detention facilities, and even then sometimes in places where they are visible to visitors rather than to detainees.
 Whereas it must be assumed that this measure was intended to supplement the individual provision of bulletins to detainees, it appears that it is regarded by some police officers as an alternative. Police officers at Hellenikon Holding Centre (where foreigners are detained pending deportation) reportedly remarked to GHM representatives: “Since these rights are posted up, we do not need to issue [the bulletins] individually.”
 

During its visit to Greece in 1997 the CPT’s delegation found that police officers were sometimes unaware (or claimed to be unaware) that the detainee should be allowed to exercise these rights from the moment of arrest or immediately on arrival at a police station. The delegation noted that “some police officers spoken to asserted that a person brought in for interrogation could not benefit from the right of notification of custody until such time as he had been charged with a criminal offence. The delegation's impression was that the police enjoyed a wide margin of discretion in evaluating whether and how to enable detained persons to notify someone of their detention”.
 The CPT further noted that in practice “some police officers spoken to by the delegation asserted that a person is entitled to exercise his right of access to a lawyer only after he has been charged, or referred to a prosecutor or an investigating judge”.

This observation challenges the assertion of the Ministry of Public Order that the right of detainees to communicate with a lawyer of their choice “... is exercised immediately after their being brought before the relevant police authority. This means that as soon as the detainees or aliens arrested with a view to expulsion are brought to the police station (i.e. a few minutes after their arrest) they are given the opportunity to exercise the right described above".

Despite this claim, lawyers and NGOs have continued to observe that police frequently violate the rights of detainees following arrest and in police custody. Further confirmation is provided by the CPT which during its visit to Greece in September 2001 reportedly found that police delay granting detainees their right to notify relatives, their right to prompt information about their rights and their right to prompt access to lawyers and medical care.

While the role of senior staff at police stations in ensuring the implementation of detainees’ rights is clearly crucial, prosecutors are also required to supervise the work of police. Under the Code of Criminal Procedure police officers who are carrying out a preliminary inquiry or investigation are subject to the instructions and supervision of the prosecutor, who is entitled to attend interrogations in person or by deputy, and to have access to all the documents in the case file.
 In practice, however, it appears that police interrogations are rarely attended by a prosecutor. The Ministry of Public Order, in a response to the CPT, pointed out that it was not possible for prosecutors, given their limited numbers, to attend all interrogations.
 
To this practical obstacle the CPT proposed a simple remedy: “...regular and unannounced visits to police detention facilities by public prosecutors can make a significant contribution to preventing torture and ill‑treatment. Such visits should be seen as an intrinsic part of their duty to control and direct the work of the police in criminal proceedings.”
 

The CPT further explicitly recommended that a code of conduct for interrogations by police be drawn up.
 This recommendation was initially rejected by the Ministry of Public Order, which argued that existing legislation regarding the treatment of detainees, directives issued by the Ministry and the Public Prosecutor of the Supreme Court concerning the strict implementation of these provisions, as well as a manual on police behaviour and ethics that was being drafted, provided sufficient safeguards.
 Nonetheless, in early 2002 it was reported that a code of conduct for interrogations had been drafted. 
2. Excerpt from the Ministry of Public Order’s September 2002 Information Note on the AI-IHF Report
“3.
Case of Ilias HATZIDIAKOS
On 6/07/2001, the aforementioned individual was ill-treated by police officers at Arhaggelos Police Station in Rhodes, during a routine stop and search check for a traffic offense.

Regarding the incident above, a Sworn Administrative Inquiry was held, which concluded that two police officers were responsible. They were referred to the First Instance Disciplinary Board with the recommendation that they be suspended from service by dismissal. The outcome of the case is still pending. 
Ilias HATZIDIAKOS filed a criminal complaint against the two officers; the judicial investigation is assigned to the Magistrate of the Police Court of Rhodes and the outcome is still pending.”






� Eleftherotypia, 9 July 2001 


� See Article 9(2) of the ICCPR, Article 5(2) of the European Convention on Human Rights, and relevant provisions of the UN Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (adopted by General Assembly Resolution 43/173 of 9 December 1988).


� Under Greek law the concept of in flagrante delicto extends from the moment a crime is committed up to the end of the following day (Article 242 CCP).


� Articles 279 (1), 282 (3) 246 (3) CCP.


� Article 6 (2) of the Greek Constitution.


� Circular Order No 4803/22/14�a of 3 November 1995.


� Article 17 of Law 2721/1999 provides for the ex officio appointment of counsel for defendants, including foreign nationals, who cannot afford the services of a lawyer.


� In December 2001 the NCHR, commenting on the text of the fourth periodic report of Greece to the Committee against Torture, urged that the report specify whether these bulletins have been posted up in places where foreign nationals are detained and whether they have in practice been used by detainees (Report 2001, p.233).


� GHM/MRG-G on 23 August 2001.


� CPT/Inf (2001)18, paragraph 81.


� ibid., paragraph 85.


�  ibid., paragraph 84.


� Eleftherotypia, 23 June 2002.


�  Articles 33(1), 243 (2) and 279 (1)CCP.


�  CPT/Inf (2001) 19, p.17 and p. 35.


� CPT/Inf (2001)18 paragraph 18.


� ibid., paragraph 93.


� CPT/Inf (2001)19, pp.81- 82.
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