Case 77. ARNESTO NESTO, Megara, 15/4/2002
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1. Excerpt from the September 2002 AI-IHF Report: “Greece: In the shadow of impunity – Ill-treatment and the misuse of firearms.”
Arnesto Nesto

On 15 April 2002 Arnesto Nesto, an unauthorized immigrant from Albania, was pursued by police near Megara (west of Athens), after he ignored their signal to pull over. In the course of the pursuit, he and another young man who was with him abandoned their car and fled on foot. According to Arnesto Nesto, as police officers approached him he fired a gun in the air, in order to distract their attention from his friend and enable the latter to escape. Arnesto Nesto was subsequently accused of having fired several times at the police during their pursuit.

In a written statement Arnesto Nesto later alleged that immediately after his arrest police officers handcuffed his hands behind his back and proceeded to beat him all over his body before dragging him into a police van. He was then taken to Megara Police Station, where police officers allegedly punched, kicked and beat him with a truncheon on his face, body, hands and feet, causing him injuries. Neither an interpreter nor a lawyer was present at his interrogation at the police station, during which he was questioned also about other offences which he denies having committed.
 He further alleged that following his arrest he was denied water for 24 hours, food for 48 hours and that his requests to be examined by a doctor were refused.

On 18 April 2002 Arnesto Nesto was brought before a prosecutor in Athens to whom he allegedly showed his injuries and complained of the ill-treatment he had suffered. The prosecutor did not order an investigation into these allegations, although required to do so by law, or request a court order for his forensic examination. 

The same day Arnesto Nesto was also brought before an investigating judge of the 9th Investigations Department of the Court of Misdemeanours of Athens. An interpreter and a lawyer were present on this occasion. His lawyer subsequently informed Amnesty International that Arnesto Nesto’s injuries were plainly visible: he had bruises on his face,  hands and feet, and his clothes were blood-stained. The written record of this hearing states that Arnesto Nesto told the investigating judge: “At Megara police station, they beat me, they beat me, they beat me and I didn’t open my mouth. They beat me before I gave a statement and when I gave it. When I say that I didn’t open my mouth I mean that the police officers were forcing me to say things which I hadn’t done.”

Arnesto Nesto also presented to the investigating judge a written statement in which he declared: “During my arrest on 15 April, and afterwards, I was ill-treated by police officers, so that I would confess to offences which I had not committed, and sign the records of my interrogation drawn up on 16 April and possibly other documents of whose contents I am ignorant, since I do not understand Greek and an interpreter was not provided. Apart from the psychological pressure, I sustained severe physical injuries to my face, which you may readily confirm, and other parts of my body. I hereby request that you refer me to the competent forensic medical expert for examination.” The investigating judge did not respond to this request. She also reportedly failed to report Arnesto Nesto’s complaint to the prosecutor, as required by law. Arnesto Nesto was remanded in custody and subsequently transferred to Korydallos prison, Athens. Articles 20 (1) and 10 (1) of the Greek Constitution guarantee the right to address requests to the authorities (including the judiciary) and to receive a reasoned answer.  Two months later his lawyer informed Amnesty International that the investigating judge had still not responded to Arnesto Nesto’s request for forensic examination, and no investigation had been started into his complaint.

2. Excerpt from the Ministry of Public Order’s September 2002 Information Note on the AI-IHF Report
“23.
Case of ERNESTO NESTO
Following a Sworn Administrative Inquiry held, it was concluded that on 15/04/2002, in the area of mount Pateras, police officers of Megara Police Station spotted the aforementioned Albanian citizen along with one more compatriot of his; in order to avoid arrest, the Albanians fired against the police officers. The police officers returned fire and succeeded (without anyone getting hurt) to arrest ERNESTO. A criminal case was filed against him for repeated thefts and burglaries. The First Instance Court Prosecutor of Athens ordered that he was remanded in custody.
The case was shelved from a disciplinary aspect.”
3. Additional Information and Update
Follows the answer of the Ministry of Justice to a letter by GHM asking for any possible comments on the AI-IHF report. The Ministry attached a letter from a Deputy Prosecutor of the Supreme Court who had “investigated” the allegations of wrong-doing of the investigating judge in this case. This case shows how even at the Supreme Court level a mentality of impunity towards police officers who allegedly ill-treat foreigners exist. It also vindicates the new Greek Ombudsman’s statement that “in Greece there exist several sanction mechanisms; there are courts, prosecutors … did you see them to be efficient?”

	HELLENIC REPUBLIC
	

	MINISTRY OF JUSTICE
	Athens


9/12/2002

	GENERAL DIRECTORATE OF JUSTICE ADMINISTRATION
	Protocol Number
194524



	DIRECTORATE OF LEGISLATIVE CO-ORDINATION AND SPECIAL LEGAL RELATIONS
	

	DEPARTMENT OF SPECIAL LEGAL AFFAIRS OF THE EUROPEAN UNION AND OTHER INTERNATIONAL ORGANIZATIONS
	


To:
Greek Helsinki Monitor (GHM)

Cc:  

· Office of General Secretary of the Ministry of Foreign Affairs

· Office of General Secretary of the Ministry of Merchant Marine

· Office of General Secretary of the Ministry of Public Order

Address: Mesogeion 96

Post Code: 115 27

Info: A. Vasilopoulou

Tel: 210-7779678

Fax: 210-7780317

TOPIC: Report of Amnesty International and International Helsinki Federation (IHF) with subject: “In the shadow of impunity: Ill-treatment and the misuse of firearms”

Your relevant document dated 4/11/2002


In response to the aforementioned report touching on issues that come under our jurisdiction, we note the following:


The comments made by Amnesty International and IHF concern (a) the jurisdictional judgment of the court in which no one is entitled to intervene, given the fact that the judicial authority is the third independent authority as described in the Constitution and (b) practical problems relating to delayed trials.


Regarding the issue of simplifying procedures and shortening trial times, a special committee has been set up by the Ministry of Justice to this exact purpose and it has already completed its task. A legislative initiative is planned in order to fulfill these targets.


Regarding the references made on the issue of legal aid, Greek criminal and civil legislation provide for free legal aid in certain cases. The competent specialists’ workgroup has already completed its task to modernize the existing legal framework regulating the provision of free legal aid and this project is at its final stage before being submitted to Parliament.


We attach the reply given by the Deputy Prosecutor of the Supreme Court regarding the case of Albanian citizen Arnesto Nesto.
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Following your documents under protocol numbers 164931/24-10-2002 and 164932/24-10-2002, we inform you that alien (Albanian citizen) Arnesto Nesto was arrested by law enforcement officers in the Megara area of Attica, on 15/04/2002, after clashing with the police officers in question and firing repeatedly with a gun against them. He was brought before the Prosecutor of the Misdemeanor Court of Athens on 18/04/2002 and then before the Investigating Judge Maria Simitsi-Vetoula, of the 9th Investigating Court, on charges of repeated intentional homicide, robberies, unlawful possession of firearms, unlawful use of firearms, numerous thefts etc.


The inquiry held did not establish that the accused had requested to be examined by a forensic doctor when he was taken to the Misdemeanors Prosecutor’s Office, in order to attest the bodily injuries he claims were inflicted upon him by the police officers in question. He submitted his request to the aforementioned Investigating Judge; however, the latter did not accept his request because, as she informed us, the detainee did not bear any signs of bodily injuries or ill-treatment. In addition, the Investigating Judge advised the Albanian citizen and his counsel to file a complaint with the competent Public Prosecutor against the law enforcement officers who allegedly ill-treated him.


Finally, we inform you that regarding the law enforcement officers involved in his arrest and the possible breach of duty, the competent Ministry of Public Order is looking into the case.


We attach herein the Investigating Judge’s report under number 1152/2002.

The Deputy Prosecutor of the Supreme Court

Emmanouel Antonakakis
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To

The Deputy Prosecutor of the Supreme Court

Mr. Antonakakis
In response to the query put forward over the phone, it is my honor to testify to the following: Following the Public Prosecutor’s order F 02/2197, we conducted an ordinary investigation into the case of the accused ARNESTO NESTO, son of ANDREA, indicted on charges of repeated intentional homicide, robberies, serious thefts, violation of the law regarding legalization of proceeds from criminal activities, unlawful possession and use of firearms etc. We brought charges against the accused with regards to part of the offences. Criminal proceedings were started and we requested from the Judicial Council the separation of case-files with regards to the remaining offences. Around 120 case-files on charges of serious thefts had to be collected. With a ruling of the Misdemeanor Judicial Council of Athens, the case-files were separated, and one of them, which refers among other things to the offences of repeated intentional homicide and robbery, was concluded lawfully by us and was then referred to the Prosecutor of the Misdemeanors Court of Athens, on 17/07/2002. The accused was arrested on 15/04/2002 and testified before us on 18/04/2002. After his testimony, he was remanded in custody under warrant number 7/2002. After the accused completed his testimony, he asked to be examined by a forensic doctor, alleging that he had been ill-treated by police officers on his arrest. After consulting with the Opinions Prosecutor, who had seen and heard the accused previously, we did not rule on this issue because ARNESTO NESTO did not bear any signs of ill-treatment. However, we advised, both him and his authorized counsel present during the investigation, to file a complaint against the police officers that allegedly ill-treated him and to report them for the specific punishable acts committed against him.

Sincerely

The Investigating Judge of the 9th Ordinary Examining Court of Athens

Maria Simitski-Vetoula







� Arnesto Nesto has been charged with attempted murder, robbery, unlawful possession and use of arms, entering Greece illegally, driving a car a without a license and failing to obey police orders to stop the car he was driving.


� Under Article 177 (2) CCP evidence obtained by unlawful methods is inadmissible in court.


� Principle 6 of the UN Basic Principles on the Independence of the Judiciary states: "The principle of the independence of the judiciary entitles and requires the judiciary to ensure that judicial proceedings are conducted fairly and that the rights of the parties are respected."


� Interview with George Kaminis, the new Greek Ombudsman by Vivian Benekou, in ‘Ethnos on Sunday’ 13/4/2003.
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