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Man is a troubled animal. While his physical/mental development has released him from the basic instinct to, often, merely survive, his own very supreme success has brought with it undoubted happiness but also many anxieties. The power to be isolated he has not preferred and instead, perhaps to some degree out of necessity, he has elected  to establish civil society with all its consequent opportunities but also, in light of the wandering nature of his desires, many restrictions as well.

Whether it be tribal society or society collected in the form of a ‘nation state’ (consisting of all its many different hues), the individual and independent personality that man’s intelligence has granted him frequently has made him impatient for his wants. The very compacts (if not contracts) that such civil, sometimes distinctly uncivil, society has framed have not proved to be immutable or divorced from the possibility of separation. Thus, as man, particularly since the Enlightenment, has been able to reach a superior state of civilisation, so knowledge or recognition of his true potential has made him desirous to free himself from the constraints that he considers inhibit his development as a contented human being.

Nation states have, for the past three and a half centuries (in the main), attempted to satisfy the basic needs that man, invariably, wishes to have satisfied: security, dominion and opportunity. Nation states have, however, proved unable to dominate man’s loyalty, as the state itself is only one of many loyalties which he draws comfort from. Every individual has, ultimately, a loyalty to himself; a loyalty to his loved ones (whichever form they may take); a loyalty to his self-selected constituency of peers; a loyalty to his community and a loyalty to his tribe or nation. Sadly for man, that which predated the Westphalian world and has enveloped it since, has not only failed to address these other belongings but, too often, have arrogantly sought to either separate or crush them. Little wonder, as we enter the 21st century, that man has come increasingly to question the utility/logic of this artificial other ‘kinship’.

The responsibility on nation states (including, formerly, empires) ha(d)s been doubly complicated by the easily disoriented, affected man. Man is not naturally loyal - he is a creature of advantage and betrayal. The rule of law may be obeyed provided it, broadly, fulfils his own individual yet surprisingly uniform level of tolerance. When he feels he is being over-ruled, history has demonstrated his very power to overthrow that for which he has lost all respect and the strength of that tide has proved decisive even over the most resolute of regimes. Perversely, therefore, authority/governance has proved to be weak, susceptible and craven. The territorial product of this balance of power has thus been neither permanent nor obvious. Like desert sand it can form its own contours and encroach upon the seeming impermeability resident in any city wall. The futility of force and the arrogance of structure has proved no match for self-defined, collective, crix de coeurs.

Technology, medical advance and political chemistry in the modern era has endeavoured to solidify conceptions of unitariness as one of the philosophical Leviathans of the past century and a half. Perhaps imperial strength versus relative weakness, consolidation versus cantonisation was destined to prove an ill-fitted competition, but that authority, that began often with a sense of naturalness, swiftly engendered a frantic movement to impose this fashion on all-comers, even, from its very impatience, where the moment was least ripe to determine it. The second half of the twentieth century, consequently, has proved to be a period where international authority has had to address problems created by this positive constructionism (interference?) and the form that has been chosen to release man from his selected burden has been autonomy: the Janus of unity and purpose.

Autonomy is surely not a preferred model. These half-state entities would not arise were it not for the failure of nation states to satisfy, consequently provoking a desire for (if only some of) its peoples to start again. International authority has been unable to sanction a new, far more natural, but probably unceasing, dialectic, of societal plate tectonics. Accommodation has, thus, not lain in dignified ‘secession’ but, instead, in a half-way house of continued dominance (some might call it bondage) coupled with an uneasy mutually granted licence. Yet the prevalence of autonomy in current international law debate and jurisprudence should not be viewed as longstanding or inevitable, but merely has come to the foreground in a public arena which, unlike its private competitor, has proved to be, just like the old English common law, fossilised and absurd. We should not consider it axiomatic that man will choose for a period, let alone indefinitely, to snuggle in this satisfactory new found home, for as, increasingly, the panacea that separation, if not outright divorce, was accepted to prove, itself, is shown to be illusory so the very collage that is the current post-modernist world will evaporate and be replaced by a far more formulaic, even Catholic, certainty. History is beautifully divergent.

In this post-Wall world, a decade on from the collapse of the Soviet bloc and its salt-water satellites, what will this new century, thankfully replacing its ghastly/nightmarish (if not also apocalyptic) predecessor, prefer? While the final years of the twentieth century sought to grab any form of constitutional (marital?) accommodation that could patch up crises for which leaders and their acolytes were tired of having to wrestle, common-statism (the latest whispering oxymoron) will, I feel, exhaust itself from its very over-exposure, wider unoriginality and lack of individuality/sensitivity to the exigencies of each situation in the early 21st century. This is an undoubted pity, because these societal plates do require some latitude in order to avoid much harsher and destructive earthquakes. Autonomy-fatigue, the outcome of constitutional contortion, could, conceivably, break-up state edifices far more dramatically and absolutely than a more subtle and forensic approach could have ever done. The problem is that states are identified, primarily, by their geography. Consequently, international authority has chosen naively to focus, certainly during the past decade, on autonomy’s territorial aspect. While man may love to define his territory and pour over maps which serve only to publish/publicise that ownership, meanwhile, almost forgotten as an aspect of the state-straitjacket, have been other forms of autonomy. While many of the territorial crises around the world, it is true, may be of a type where only a hierarchical-territorial adjustment (centre-region) may be practical, these very understandable crises, following the manner in which they have been portrayed by the media, have failed to control/educate a(n) (territorial) autonomy obsession where just about any defined oasis can trumpet grievances, often no different to those experienced by the rest of the population, which almost subconsciously serve to deny the very possibility of minority status/rights.

(Hence) this paper will seek to identify the challenges faced by the international community during the coming century, which, while recognising that they will not prove to be permanent, may, at least, release man from another hundred years of self-imposed destruction and unhappiness and enable the current and immediately succeeding generation/s to pass on to those subsequent a legacy much improved from the one we have inherited.

What is autonomy?

Definitions, particularly in international law, are too often unable to find/establish an adequate focus. It is fascinating that while language and vocabulary proves so relatively clear and static, that terms, addressed to more than the individual, remain often so problematic, controversial and difficult to conceptualise. I have attempted, in the past, to ‘define’ autonomy in the following way:

“the means whereby an authority, subject to another superior authority, has the opportunity to determine, separately from that authority, specific functions entrusted upon it, by that authority, for the general welfare of those to whom it is responsible”[1].

While I do not profess to suggest that the above is beyond criticism or necessarily to be preferred, what I have been conscious to stress is the relationship between the superior entity with that of the ‘inferior’. Yoram Dinstein has associated autonomy with “self-government”[2]. This ‘association’ between the two derives etymologically from the Greek: auto meaning self, nomos law or rule. In more contemporary form, consider Article 73 of the UN Charter. Here self-government was compared to the condition of non-self-governing territories. Under Article 73:

“Members of the United Nations which have or assume responsibilities for the administration of territories whose peoples have not yet attained a full measure of self-government…” were obliged (in paragraph (b) of that article) “to develop self-government, to take due account of the political aspirations of the peoples, and to assist them in the progressive development of their free political institutions, according to the particular circumstances of each territory and its peoples and their varying stages of advancement”[3].

To my mind, the self-government referred to in Article 73 reflects, as the reaction of states has often testified, to either a movement towards something (ultimate independence here) or a condition (see below). In this regard, my own definition comes closest to that presented by Harhoff, who described autonomy in the following way:

“the constitutional legal core of local autonomy is the authority to decide by oneself (within the transferred fields of jurisdiction) the law of the region differently and separately from the State/federal legislation covering the rest of the country”[4].

The key phrases here are: “decide by oneself”, “transferred fields of jurisdiction” and “separately”. 

Naturally, current jurisprudence (Transdniestria, Nagorno-Karabakh) interrupts and requires an answer to a rather separate, but no less important question, that is whether autonomy in international law may rule out/exclude equivalent ‘partners’: the common state. I feel that autonomy should. For if the relationship between two entities is equivalent then that merely indicates separateness, and how could we conceptualise the nature of dependence, surely an essential prerequisite? If we speak of two entities being autonomous from each other, while that may define their respective relationship, it may not be compared to autonomy. The two have very different applications, the former is one of condition, but the latter one dependent on receipt.

Autonomy can be reflected in many different ways. A hierarchical (usually federal/confederal, certainly non-unitary) state may delimit powers/competences to a diffuse collation of (territorially identifiable) entities (compare Germany/USA with Spain/Italy, for example), whose jurisdiction will, of course, be defined in a constitution, frequently not amenable to amendment. However, autonomous entities may not exude any identifiable territorial form, but, instead, may reflect degrees of  independence of action, from the grantor, over matters peculiar to those with whom such independence is entrusted or for which the condition of the group/s may enable them better to address. While these forms of autonomy may not be proprietorial, they may have a popular, consultative, aspect. It is in these non-territorial guises that autonomy may assume a cultural/functional gait.

Cultural autonomy: beyond Scandinavia.

The media is attracted to crisis, good faith/accommodation/agreement does not interest it. Consequently, reference to any demand for autonomy ‘naturally’ prefers its more graphic form: the demand for territorial autonomy, with its opportunity to present maps, checkpoints and ‘border’ guards. Yet, while territorial autonomy is the guise that is easiest to conceptualise, cultural autonomy, quietly and away from the cameras, has continued to, where applied, prove particularly adroit at addressing many of the broader needs of ethnic groups who, perhaps because of their numerical size/density, may never be able to successfully (even if they petitioned for it) accomplish autonomy in its ‘grander’ form.

So much of the debate concerning autonomy is stark and frayed. While, without question, circumstances will arise where, practically, some form of territorial autonomy should be the preferred outcome, even, on occasions, where there has been no background to it; equally, ‘elsewhere’, the wider needs of all groups in the state (minority and majority), as well as the interests of the given region will, frequently, be better served by the creation of more sophisticated autonomous formations, which while not obviously territorial can, actually, be reflected within a much broader territorial context. While territorial formations will only select(/serve) a distinct part of the state, other denominations of autonomy may encompass the entire state and refer those most relevant instances of control that any group will most wish to administer. Cultural autonomy can serve this very real and justifiable need.

If minorities should act in good faith, central (state) governments should demonstrate the same tact, understanding and interest also. Little, ultimately, is achieved by crushing a mood: once prevalent it cannot disappear and, as so much of Central and Eastern Europe has demonstrated during the past fifteen years, if left to fester, may only be re-ignited much more suddenly and unpredictably. There is, thus, a responsibility upon central authority to be prepared/able to anticipate/adjust and adapt to what will often prove to be very simple demands. 

How may those demands be expressed in cultural form? Article 4 of the Estonian Law on Cultural Autonomy provides:


“Members of a national minority shall have the right:

(1) to form and support cultural and educational institutions and religious congregations;

(2) to form ethnic organisations;

(3) to practise cultural traditions and religious customs if this does not endanger public order, health and morals;

(4) to use their mother tongue in dealings within the limits established by the Language Law;

(5) to publish ethnic language publications;

(6) to conclude agreements of cooperation between ethnic, cultural and educational institutions and religious congregations”[5].

Institutionally, a “cultural council” (article 11(1)) of up to 60 members (article 18(1)) may be established. Additionally, other facilities of an institutional nature may be ‘opened’ (article 24):


“…

(1) educational institutions providing intensive instruction in the ethnic language or ethnic culture (pre-school institutions and schools);

(2) ethnic cultural institutions;

(3) ethnic cultural enterprises;

(4) ethnic social care institutions”.

The rights to be enjoyed in article 4 are not only uncontroversial, but simple in form. Where applied, they also need not incur an undue burden on the finances of the exchequer. Indeed, other than any “cultural council”, the institutions referred to in article 24, are merely administrative reflections of the rights contained in article 4. Taken together, what they suggest is the uncomplicated arena in which ‘national minorities’ may wish to represent themselves/be represented. Why should a minority community, necessarily, be denied the right to a forum where they can better discuss and manage their relationship with the, invariably, titular centre; obtain government funding to assist, where practical, with the care of the elderly within their community; why shouldn’t minority schools be managed separately from the, too frequently, central colossi of education ministries (to give just three examples)? The main aim, after all, of cultural autonomy is to preserve these groups from deliberate or tacit assimilation.

The world will never be mono-ethnic. Even if it was, man would invent new identities or restore those lapsed in order to separate himself from the dull and unprepossessing ‘soup’. Nation states should therefore recognise the beauty in diversity, enjoy the liberation from potential blame that various aspects of self-government inevitably yield and, hence, create partnerships that will not only solidify a more diffuse national polity, but a less unhappy and more cooperative international one.

Cultural autonomy need not be the preserve of indigenous peoples either. The ‘protection’ of the rights of the Sami, in much of the Nordic world, has demonstrated that cultural autonomy may largely meet the needs of the often displaced, marginalised and distinctly non-modern world. In Finland, where a Sami homeland is perhaps most developed (constitutionally), the Sami Parliament is served by six special boards: the Board for Economic and Legal Affairs, the Board for Education and Teaching Materials, the Board for Cultural Affairs, the Board for the Sami Language, the Board for Social and Health Affairs and the Election Board[6]. The conceivable transposition of ‘civil service-type’ instruments within the realm of cultural self-management, as illustrated here, ought only to provide an additional option. If very partial autonomy is to be conferred, isn’t it preferable that those defined possibilities, if/when exercised, should be professionally and capably managed?

Understandably, the fear within (central) capitals is that cultural self-management may lead to the creation of shadow entities, conspiring to emphasise a determined isolation, jealous of their independence and increasingly removed (and removing themselves) from the wider society. Undoubtedly, if managed petulantly or suspiciously, that danger could ensue, but if arranged so as to form but an adjunct to the wider authorities, the potential for bad faith need not be any greater than in any other state/condition. Naturally, the prospect of politicisation, even personalisation, is always present, but, surely, that remains at the heart of any political system, whatever its form.

Functional autonomy.

Functional autonomy during the decolonialising 20th century slipped into abeyance. While, perhaps, cultural autonomy proved to be very much a 20th century creation, its non-territorial antecedent, functional autonomy stands ready to be of service again as the fashion in favour of ‘wide-angled’ autonomy fades.

What separates functional from cultural autonomy? Actually, not very much; indeed, one could address existing cultural forms of autonomy with very functional language. The history of functional autonomy is drawn very much from the Islamic, but also, ‘equally’, Christian-populated lands of the Near East. The millet system of the Ottoman Empire entitled non-Muslims freedom of worship and freedom to govern that worship, in return, unapologetic and feudally, for services (cash or infantry). This system was inherently functional, not only on account of its seeming ‘singularity’, but also because it catered for the proselytisation of the very sphere that, prior to the secularisation of the, particularly, Ottoman world, represented, itself, the government and form of governance of these minority communities’ authority. Resting as it did in the pre-modern world, where separate worship was little understood, yet, perversely, tolerated – a lesson for current generations(?) – this ‘neolithic’ form of functionalism was naturally susceptible to the new uniformities that the Wilsonian half of the 20th century prefaced for the intriguingly Orwellian post-Second World War international system. Yet, in this identity-less 21st century, its first decade (as ever with a new century) clinging to the old, shocked by the expanse of the new, there is no reason why, certainly for religious groups(/if not also ‘minorities’), the spirit of functionalism may not be resurrected.

The functional autonomy of the 21st century will be very different from that of the pre-20th. Cultural autonomy now serves and will continue to serve that defineable, ‘central’ and uniform aspect that, largely, the millet system, in its historically functional way, provided for. Instead, the functional autonomy of the 21st century will be far more ‘basic’ (also micro) and ‘individually’ utilitarian. In the highly private, non-State, atomistic world that the World Wide Web epitomises, there is little need for the providers of expertise and experience to be conglomeratised. Consider the non-governmental world. Charities, sports societies and social clubs/associations are not united into common form because of their geographical contiguity or similar subject-matter. Instead, they are diffuse and, invariably, separate. After all, what is the relationship between a local chess club and the county tennis squad? Both may consist of the people, citizens of the same state, living in the same town, working in the same high street, but nobody would suggest, despite these commonalities, that they should operate practically and administratively conjoined. So, following from this, why should the management of a minority language society have to compete for the same attention, in meetings and debates, with a body seized with the administration of a minority radio programme, let alone schools? While I would not wish to 

cubicleise such functions, such functionalism may not only ease the concern of the centre that a(n), albeit weaker, rival is competing for, if not also usurping, its domain, but also, conceivably, release groups, who obtain solace from the exercise of such basic rights, from rigid structuralisation, so that the regulation of these items is neither unitarised nor potentially radicalised.

Whither secession.

For many peoples the possibility of secession from the state in which they live appears a prospect that can only bring benefits. In many ways this perception, this desire for release, is all the more surprising in its current context when one reviews the experience of decolonisation during the past half century. Yet, it has been this very process that has provided the vanguard for an entire literature, sometimes in rather raw terms, justifying, to varying degrees, a right of secession, or, more often, at the very least, construing self-determination in a manner far removed from its original intended form.

Is the nation state to blame for this? Did the modernist international law world maintain an overly rigid ‘dogma’ indigestible to an international body politic that, historically, has proved generally ambivalent to such positivist constructs? Perhaps, but the alternative to liberalism (oxymoron not intended), surely, is not something better, but lies in the restoration of the ‘-archies’: the natural corollary to territorial uncertainty.

The history of revolution has demonstrated that secession’s (particularist) advocates, upon achieving their objective/s; having, often, been able to identify what they didn’t want, but unclear or divided as to what they did cherish (American revolutionaries apart); have frequently failed to establish an environment better able to serve the needs of those for whom they were supposed to be serving. Those who had been in opposition to the movement will remain, although often a clear minority, but this is not enough to stem a staccato paranoia that only, in the end, contributes to the spiritual, beyond the purely moral, breakdown of the new community: hence new ruling classes and, with this, new tyrannies are created in their wake. Thus, perhaps it is not the notion of the nation state that we should strive to protect, but the international order and, post-Enlightenment, having, I believe, broadly identified the broad type(/s) of society in which we wish to reside, we should finally accept that nation states, while by no means perfect, are, at least, a comfortable protective shell from which, politicians-permitting, a sizeable chunk of the promotion of our desires can be achieved.

No one would deny that there is not a right of secession in international law. Former UN Secretary-General, U Thant writing in the United Nations Monthly Chronicle, in 1970, wrote:

“As far as the question of secession of a particular section of a Member State is concerned, the United Nations attitude is unequivocable. As an international organisation, the United Nations has never accepted and does not accept and I do not believe it will ever accept a principle of secession of a part of a Member State”[7]. 

The Declaration on Colonial Countries and Peoples (General Assembly resolution 1514 (XV), 14th December 1960) had, a decade earlier, highlighted the true benefactors of this ‘new’ right. While recognising  (paragraph 2) that:

“(2) All peoples have the right to self-determination; by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development”;

paragraphs 5 and 6 added:

“(5) Immediate steps shall be taken, in Trust and Non Self-Governing Territories or all other territories which have not yet attained independence, to transfer all powers to the peoples of those territories, without any conditions or reservations in accordance with their freely expressed will and desire, without any distinction as to race, creed or colour.

“(6) Any attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a country is incompatible with the purposes and principles of the Charter of the United Nations”[8].

Of course, numerous and varied attempts have been made to justify, at the very least, a residual right of secession. The right of self-determination personified, latterly, in the International Covenants and the Declaration on Principles of International Law has been distorted to such an extent that it has assumed a different form, even, I would contend, belying the language used and the meaning manifest in subsequent paragraphs. When the first and fourth paragraphs of the Declaration on Principles, for example, are read with the continued (at least at that time) processes of decolonisation in mind, “The Principle of Equal Rights and Self-Determination of Peoples” becomes clear. Consider:

“[1st paragraph] By virtue of the principle of equal rights and self-determination of peoples enshrined in the Charter, all peoples have the right freely to determine, without external interference, their political status and to pursue their economic, social and cultural development, and every State has the duty to respect this right in accordance with the provisions of the Charter.

“[4th paragraph] The establishment of a sovereign and independent State, the free association or integration with an independent State or the emergence into any other political status freely determined by a peoples constitutes modes of implementing the right of self-determination by that people”.

A ‘caveat’, it is maintained, emerges, outstandingly (when one reflects on the opening phrases), in the seventh paragraph:

“[7th paragraph] Nothing in the foregoing paragraphs shall be construed as authorising or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States conducting themselves in compliance with the principle of equal rights and self-determination of peoples as described above and thus possessed of a government representing the whole people belonging to the territory without distinction as to race, creed or colour”[9].

The ‘caveat’, of course, refers to the politically charged, “… thus possessed of a government representing the whole people belonging to the territory without distinction as to race, creed or colour”. This condition, however, is not a general ‘warning’, but (‘was’) a specific one, to South Africa (in respect of its former policy of apartheid), reflected in nearly all UN instruments at this time. Even Otto Kimminich’s valiant attempt to define its application, cannot disguise its far more humble meaning[10].

Can there be any circumstances in which a right of secession may exist? I do not think so. The international legal order depends on certainty and when that collapses the entire international system collapses. That, of course, is not to suggest that entities will not continue to secede - they will. Merely that secession itself depends upon a failure of definition, it is a consequence and the moment it is defined or categorised the lexicographical basis for its justification will be defeated. Any nation state can only withstand so much pressure, there are times when, inevitably, divorce is not only natural but pressing; yet no legislator would wish to define the circumstances which may give rise to such divorce, for any list, however encyclopaedic, will soon prove to be absurd. Further, if we are honest, the process is not objective, but prey to political/(wider) security considerations. We international lawyers, while reluctant to admit to any subjectivity/partiality/inconsistency within our work, should perhaps finally accept, albeit with a very heavy heart, that any form of law has its own purposes and agendas. If man, as an individual, can only be objective under much strain, what hope is there for us when forming part of a ‘self’-decreed collectivity.

A right to autonomy, then?

The very failure of a right to secession has progenied an internal introspection, in the form of autonomy, that has consequently contributed to a previous decade of not inter-state but intra-state conflicts. These conflicts are ones of separateness (also), only the constitutional detail differs.

Do we have a right to structures? Rights are broadly reflected by way of the individual. (Human) rights, substantially, provide a body of minimum standards from which the ‘contractual’ relationship between the state and the individual residing there may be defined and agreed upon. Collective rights, whatever their generation and however extensive, form part of the same pattern, except that they are, invariably, even more general/less particular and perhaps, also, ultimately fallacious. Can rights be enjoyed in communion: for surely those enjoying the freedom to exercise them can only ever consciously reflect on their operation individually? (But) a right to autonomy? I would venture that rights are to be enjoyed not entitled. What would be the effect if a right to autonomy existed? Who would be ‘entitled’ to promote it; what would be the process of qualification; what would be the rights of those who disagreed (perhaps not with the general form, but particular substance); if successful how could it contain the new entity (/polity?) from being subjected to new claims (an aspect of what I call the ‘Russian-doll effect’); how could constitutional legitimacy be determined (if, by existence, it led to competing claims)? Naturally, one could argue that autonomy should not be compared with a right to life, freedom of expression/association, from torture etc., because these, inherently individual rights, serve both a different function and operate on a different plain, but surely rights exist by right and not by qualification. Even if some attempt were made to introduce processes of qualification, are events ever that structured and should rights be negative (surely, rather, positive): a right to life, not a right not to be killed and when, following from that, (if ever) anyone may be justified in committing murder.

Beyond the purely theoretical, mere reference to a right to autonomy has proved enough to compel state participants to bark. Recommendation 1201 (1993) of the Parliamentary Assembly of the Council of Europe testifies to this. Article 11 provided:

“In the regions where they are in a majority the persons belonging to a national minority shall have the right to have at their disposal appropriate local or autonomous authorities or to have a special status, matching the specific historical and territorial situation and in accordance with the domestic legislation of the State”.

It should be noted that Recommendation 1201 was, itself, a recommendation for an additional protocol to the European Convention on Human Rights and Fundamental Freedoms which was never, subsequently, introduced. Work on the protocol was suspended in January 1996[11].

The very wording of Article 11 denotes the very hazard in attempting to construct a workable definition for any such right to autonomy. The first point of stress, but not necessarily the first point of failure, is the requirement of majoritariness. Where does that leave those ‘groups’  who constitute 48%, for example; could there be a further process of qualification to satisfy their claims; and how could we be sure that groups forming a majority of the population of a ‘region’ were either better equipped to take advantage of their possibility or seized of a better claim? How do we define the word ‘regions’? This would prove to be a scientific nightmare. Would it rest upon some existing constitutional machinery/symbol of identification or could it be formulated on a village(/town) by village basis? If so, would the territory need to be physically conjoined (Palestine)? What if the state, conscious of the threat of some form of internal, even if only local governmental, pressure were to/had already deliberately defined those ‘district’ boundaries so as either to forestall the possibility of the collection of such a majority or in order to impose a majority of their own? Would “appropriate local or autonomous authorities” necessarily have a territorial identity, and if they do what is the purpose of the introduction “In the regions”? Would the ‘regions’ have a “special status” or the “persons belonging to a national minority”? How could such a right conceivably be in “accordance with the domestic legislation of the State”? That would, surely, require the state itself to determine, in advance, a permission that could lead to the exercise of such a right and, practically, how many would ever be willing to render themselves that vulnerable? Would the ‘regions’ be compelled to frame an equivalent, and if not, why not? If autonomy were to be enshrined as a right, it would be, again, as with secession, better left not only undefined but, perhaps even further than this, generally unconceptualised.

Probably the nearest we have come to recognition of the possibility (I use that word very guardedly) of autonomy was the Seminar of Experts on Democratic Institutions; pursuant to Part II of the Supplementary Document of the Charter of Paris for a New Europe (1990, under the aegis of the CSCE); in Oslo, in November 1991. While the report of the Oslo Seminar expressly states that it “does not purport to express any commitments on the part of participating States”, it is interesting to note that the experts endorsed “decentralisation” as a useful tool, especially in addressing the needs of national minorities: It states:

“In the context of constitutional reform, reference was made to the utility of vertical decentralisation and division of the functions of government on a federal, regional and local basis for a wide range of purposes. Numerous forms were available to take account of 

historical, regional, linguistic or ethnic distinctions. Administrative decentralisation, development of governmental functions on a regional basis, and reinforcement and reform of local government institutions might in varying ways respond to the needs of groups, including national minorities”[12].

Although the word autonomy is not used, a key equivalent, “vertical decentralisation” is included. The use of the phrase, “on a federal, regional and local basis”, ‘guarantees’ that the Experts were referring to more than merely “local government”: “reform of local government institutions” is here expressed as but one possible application of this method. Still, the report could do little more than hint and encourage. In my opinion, autonomy is better left at this level.

Transfrontier cooperation.

The desire for autonomy among certain, usually ethnic, groups is frequently the product of historical grievance and(/or) unnatural separation from those belonging either to their own group and(/or) from the possibility of effective participation in the apparati of that society. The present boundaries of so many nation states have been ‘fixed’, too absolutely, by artificial and petulant constructs/policies. The insecurity that this has contributed to among, often, a single titular group (or ‘caste’) has only fostered discrimination vis-à-vis minority communities. The extent of the upheaval in central Europe, for example, during the 20th century, has left many national minorities living, but also remaining, within territory from which their community and families have originated, but effectively separated from what has been rendered into little more than a kin state. Yet, in such arenas, is autonomy always best placed to soothe the psychological and spiritual gap?

In reality there is often relatively little that most groups demand. It is tragic that what often begin as relatively simple demands, some form of local participation/means of association, suspiciously disapproved by the centre, swiftly are aggravated by a politically active minority, within the minority, (sometimes not even representative of the wider group) who, in the end, only serve to distort the argument and demands. Fortunately, not infrequently, circumstance has assisted by collecting those groups on the boundary with a kin state. Where this occurs, it is surely preferable that the centre seeks to accommodate some form of relationship, however humble,  with the ‘other’ (whether national or, perhaps, merely ‘regional’) than seek to build new walls to facilitate, impatiently, not only mutual isolation but assimilation as well. Trade increasingly mocks borders; economic unions (even outside Europe) are being erected which either  enshrine or aspire to provide for free movement of goods, services and capital (if not also persons). Should it be so objectionable to have available systems which facilitate the free movement and exchange of not only culture, but sensibility?

The Council of Europe has worked very hard to promote the benefits inherent in transfrontier cooperation. It was defined in Article 2(1) of the 1980 European Outline Convention on Transfrontier Cooperation between Territorial Communities or Authorities as:

“any concerted action designed to reinforce and foster neighbourly relations between territorial communities or authorities within the jurisdiction of two or more Contracting Parties and the conclusion of any agreement and arrangement necessary for this purpose”[13].

Following the improvement of the Convention system, by the ‘addition’ of an Additional Protocol (opened for signature on 9th November 1995), “territorial communities or authorities” were granted, in Article 1(1), the right to “conclude transfrontier cooperation agreements” without having to depend upon the consent of the “Contracting Parties”, as had previously (under the Outline Convention) been the case[14]. This, fundamentally, coupled with the possibilities for the more complete utilisation of the mechanism of transfrontier cooperation (see Articles 3, 5(1) and 9 of the Additional Protocol) and its coming into force on 1st December 1998, following ratification by Switzerland (the necessary fourth ratification), have broadened the scope of non-‘autonomy’ reliant instruments for the benefit of minority communities which must surely have a utility beyond the European context.

Participation.

As the international law relating to self-determination has had to develop with decolonisation as its companion and bearing in mind the multitude of new, not historically identifiable, states, so academic writing, in some way as a means to contain, has increasingly chosen to focus on an individual’s right to participate in the wider society: citizenship should not be denied without good cause; barriers to elect and represent should be avoided/limited; the means, within economic reason, should be provided to enable those from the non-titular community to have effective access to the legal system and administration. That writing, however, has tended to focus on participation’s national dimension. In my opinion this should be adjusted by additionally recognising the quality of participation in the local sense.

There is a danger that the minima reflected in the types of participation mentioned above may actually contribute to the de-nationalisation of (territorially) concentrated minorities. While there are no barriers to elect and represent, the local organs may prove to be so geographically configured as to remove the possibility of members of a local national minority participating effectively in the management of their own communities. Titular gerrymandering has proved an obvious temptation. While national legislation may confer the right to adequate translation, for example in judicial proceedings, for those whose first language is not that of the State, it is surely conceivable, on occasions, in some localities, that a regionally preferred (albeit minority) language may be used. In administration, I have witnessed, in a former Soviet republic, the absurdity in compelling locally elected officials to address an audience in a language understood by very few, unable to use their first language known to all. Furthermore, why deny a minority community the opportunity to celebrate symbolic dates/festivals, themselves such important expressions of any group’s, ‘national’, identity. 

Participation may be too easily avoided. The relative weakness of an individual before governmental authorities contributes to this. If participation is to be given meaningful effect, it will need to assume a more concentrated, largely local, form. Its present diluted, largely national, persona is an invitation for administrative apology and abuse.

International law or constitutional?

The breadth and depth of international law has exploded during the past fifty years. However, as this has reached perhaps its apotheosis, so, as with any flood, it establishes its natural limit from which a recession is the inevitable outcome. As with any flood, owing to the changing natural environment, the conventional path of its extension is neither predictable nor consistent, so, equally, international law 

touches new vistas while blocked elsewhere. When the United Nations system was codified (largely) at San Francisco, it surely could not have anticipated, in the very separate fields of minority rights and colonialism, how the  streams could merge. The 1950s and 60s internationalised decolonisation. With the collapse of the Soviet bloc during the late 1980s, once again, sometimes artificial boundaries or minority concentrations assumed an external importance that, often, was neither welcome for the ‘host’ state nor fruitful for the expected recipient. I suppose that such ‘renaissances’ may never be contained. However, we surely should reflect on the extent to which the concept of autonomy fits best as an internationalised construct: which itself is customarily so desperate to define, delimit, categorise and explain. The product has been the ‘de-personalisation’ of exigency and relevance. As with all artistic schools, a need is asserted to, lazily, classify. 

The reality though perhaps should be somewhat different. Autonomy, as a concept, resides more comfortably as a constitutional law principle. There, in its bosom, it is better placed to, even somewhat in private (if such were ever possible), define, delimit, categorise and explain itself. Without question the international community, as international experience continues to demonstrate, can act as an honest broker, while leaving its multitude of fora to recognise and sketch its basic shape. Thus, if autonomy can ever be defined (see discussion above), it has to be general, for if it is isn’t ‘reality’ will intervene  and effect a world that will seek to avoid that which, too uncomfortably, its representatives, correctly or incorrectly, feel they must account for. International law has great difficulty in expressing individuality, for individuality, like our visages, is, itself, impervious to system.

Autonomy in the 21st century.

We have entered a defining epoch in international law. Born out of the release of the nation state from theocracy (an aspect of the ultimate triumph of the Reformation over Rome); having classified itself from the imperative of exploration and conquest; provided the argument to justify the determination of those wider frontiers and framed the terms/processes of their ultimate collapse; international law, in this post-history/(seemingly) post-ideology world remains highly extant, but uncertain as to its future course. As scientific and technological advance has astounded during, particularly, the past fifty years, politics and society have become sterilised from the ‘dangers’ of inspiration. Thus, in this politically, but perhaps not economically (corporate?) post-colonial world, autonomy suddenly finds itself exposed and unclear as to its utility.

[But] Autonomy does have a future, and until it is defragmented and its broader function addressed it suffers the danger of becoming not only disdained but also ignored. This paper has sought to reflect a mood that fears that unless autonomy, as a concept, ‘learns’ to promote its wider aspects, its real value will become discredited. This should not provide an excuse for nation states to complacently proclaim that the entire concept has no relevance to them, but encourage them to have the confidence to discover those other, non-territorial, forms. Of course, this is not to suggest that autonomy wearing its territorial cloak will not have its uses, for failure, in whatever form, will ensure that it does. Only that autonomy should not go solo, for ultimately international law does, at least for the time being, rely on states, and we cannot expect them to be but licensors, long-term, of that which they feel, rightly or wrongly, to be their own. 
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