PROPOSALS FROM THE CO-ORDINATING GROUP OF                   EUROPEAN NATIONAL HUMAN RIGHTS INSTITUTIONS REGARDING                 REFORM OF THE EUROPEAN COURT OF HUMAN RIGHTS


13 MARCH 2003

1 Following the consultative meeting in Strasbourg on 17-18 February 2003, at which the Reflection Group of the Steering Committee for Human Rights (CDDH-GDR) discussed with representatives of National Human Rights Institutions and NGOs its proposals for improving the long-term effectiveness of the European system for the protection of human rights, the Co-ordinating Group of European NHRIs wishes to submit the following comments.  It very much hopes that these can be taken into account by the Reflection Group and the Steering Committee when they meet in March and April 2003. 

2 The European National Human Rights Institutions (NHRIs) welcome the current debate on reforms regarding the effectiveness of the European system for the protection of human rights, including the way in which the European Court of Human Rights processes applications.  The current high rate of applications is overwhelming the system as it currently operates, thereby making the protection of human rights less effective.

3 However, whatever reforms are introduced, the European NHRIs are insistent that the right of individuals to have abuses of their human rights vindicated in the European Court of Human Rights should remain sacrosanct.  Any alteration of this right per se would bring the whole of the European Convention system into disrepute and would send a signal to member States that they can dilute their obligations in the field of human rights.  Much of the good work of the Court over the years to date could be undone if member States were left with the impression that “minor” breaches of people’s human rights somehow did not matter.
4 The European NHRIs believe strongly that any reforms introduced should be aimed at (a) making it less likely that individuals will need to send applications to the European Court and (b) making it easier for the European Court to deliver quick but thorough judgments on applications.  Measures optimising the internal processes at the Court should be aimed at these goals.  If they are constantly kept in mind it should be unnecessary to alter the filtering of applications in a way which designates “minor” breaches as unworthy of the attention of the European Court.  

5 The European NHRIs would also urge the Committee of Ministers to consult with the legal professions and other relevant bodies within each member State before proceeding with any proposed reforms.  NHRIs are prepared to play a leading role in this broad national consultation provided that they are adequately funded to that end.
6 In the paragraphs which follow we provide comments on the specific proposals for reform presented for discussion at the Reflection Group’s consultative meeting with NHRIs and NGOs in Strasbourg on 17-18 February 2003.

A
PREVENTING VIOLATIONS AT NATIONAL LEVEL AND IMPROVING DOMESTIC REMEDIES
A. 1
The Committee of Ministers should adopt a recommendation to the member States on improving domestic remedies, which should include the following elements.  Examples of good practice should be appended.

Elements:

(a) The member States should take practical measures in order to ascertain, on a regular basis and in the light of the Court’s case-law, that remedies exist, and that these are effective in all cases where there is an arguable complaint that the Convention may have been violated.  In order to help those States who wish to have assistance from the Council of Europe to implement this recommendation, teams of national experts, assisted by experts from the Council of Europe could be created to carry out surveys into the remedies available in their national systems.
(b) Once a judgment pointing to a structural problem has been delivered, and where numerous applications raising the same problem are pending or likely to be brought before the Court, the respondent State should rapidly take general measures including measures which will allow these applicants and potential applicants to bring their cases before a national authority, either by giving them access to existing remedies or by the introduction of new remedies, where necessary and where possible with retroactive effect.  The Governments should rapidly inform the Court of the existence of such remedies.   A recommendation could be made to the effect that Governments ensure that such remedies allow for the payment of damages following proceedings which should as simple as possible.

7
The European NHRIs believe that the key to reducing the number of petitions to the European Court is increasing the application of European Convention standards within national courts, thereby fully complying with Article 13 of the Convention.  We recognise that NHRIs have a special role to play with regard to the European Convention on Human Rights and within those NHRIs which have the power to do so there is a determination to ensure that breaches of Convention rights are brought to the attention of the national courts.  Furthermore, NHRIs will endeavour, in so far as this is within their power, to ensure that judgments of the European Court in relation to their jurisdiction are fully complied with by the national authorities.  The European NHRIs are therefore in favour of this recommendation from the Reflection Group and would see themselves as amongst the “teams of national experts” who could carry out surveys into the remedies available in national systems.  We would suggest that, for the avoidance of doubt, element (b) above should make it clear that the general measures to be taken should be in addition to those already required by Article 46 of the European Convention.    
A. 2
The Committee of Ministers should adopt a recommendation (or a guide of good practice) to member States on screening of (draft) legislation and administrative practice, which should include the following elements.  Examples of good practice should be appended.
Elements:

(a) In order to ensure that draft laws are compatible with the Convention, the member States should review the effectiveness of existing procedures and where necessary institute or improve such procedures.

(b) As the Convention is a living instrument, States should also ensure that there are adequate systems for verifying the (continued) compatibility of existing legislation and of administrative practice, as expressed in regulations, orders and circulars.

8
Greater awareness-raising of the Convention standards within the legislatures of each member State by European NHRIs would also help to reduce the likelihood of legislation being enacted which on its face breaches the Convention standards.  European NHRIs are already empowered to undertake the systematic screening of the compatibility of legislation and practice with the Convention provisions (in cases where there may be doubt about this member States should be encouraged to confer such power expressly).  The European NHRIs are therefore strongly in favour of this recommendation and again feel that they can play an important role in the proposed screening processes.  We would prefer all draft laws to be screened rather than just a selection.  Our experience is that human rights issues can often arise in the most unlikely of fields.  There also needs to be a commitment from all member States that they will (a) provide adequate information and resources to NHRIs to allow them to carry out this task and (b) have due regard to the advice they receive from NHRIs on compatibility issues. 
A. 3
The Committee of Ministers should adopt a recommendation to the member States to encourage them to take adequate measures to increase information, awareness-raising, training and education in the field of human rights.
9
European NHRIs are prepared to play a significant role in the fields of information-giving, awareness-raising, training and education, provided they are appropriately funded.  All of them are committed to improving the level of awareness of the Convention rights at all levels of their society, including amongst the legal professions and the judiciary.  They are all also committed to monitoring the performance of their own national institutions regarding adherence to the Convention rights.  Again, in cases where there may be doubt that European NHRIs have these powers, member States should be encouraged to confer them expressly.  
A. 4
The Committee of Ministers should adopt a political Declaration referring to the various recommendations concerning the prevention of violations at national level and the improvement of domestic remedies, drawing attention to the importance of the recommended measures and expressing a strong political commitment of member States to implement these recommendations.  The Committee of Ministers should also organize effective monitoring of how these recommendations are implemented, culminating in a report to be presented at an appropriate political level.
10 The European NHRIs approve of this recommendation but would welcome the inclusion in any such Declaration of a reference to Council of Europe Resolution 11 in 1997, which called for greater attention to be paid to the creation of, and cooperation between NHRIs.
B
OPTIMISING THE EFFECTIVENESS OF THE FILTERING AND SUBSEQUENT PROCESSING OF APPLICATIONS
B. 1
Amend the ECHR in order to empower committees of three judges to rule, in a summary procedure, on admissibility and merits of an application if the underlying question in the case, concerning the interpretation or application of the Convention or the Protocols thereto, has already been the subject of well-established case-law of the Court. 


New wording of Article 28:

Article 28   -   Decisions and judgments by committees
1. A Committee may, by a unanimous vote, declare an individual application submitted under Article 34

(a) inadmissible or strike it out of its list of cases, where such a decision can be taken without further examination; or

(b) admissible and render a judgment on the merits, if the underlying question in the case, concerning the interpretation or the application of the Convention or the protocols thereto, has already been the subject of well-established case-law of the Court.
2. The decisions and judgments under paragraph 1 shall be final.

3. It the judge elected in respect of the State Party concerned is not a member of the committee, the committee may at any time during the proceedings invite that judge to take the sear of one of the members of the committee, particularly in cases where the Respondent State has contested the application of the procedure under paragraph 1 (b).

11 The European NHRIs are in favour of a more stringent filtering system in that the committees of judges undertaking the task should pay close attention to whether the points at issue have already been dealt with in cases of very similar facts and to whether there is now any good reason to alter the well-established case-law of the European Court applicable to those facts.  On this basis we are in favour of committees of three judges being accredited to rule on the admissibility and merits of such applications.  When applications are rejected on this ground this should be explicitly stated.  The European NHRIs therefore approve of this particular recommendation.  If adopted it should greatly expedite the processing of applications at the European Court.  We do, however, deem it to be essential that the legal aid scheme of the European Court be reformed so as to make legal aid available from an early stage in Article 28(1)(b) cases.   
B. 2
Amend the ECHR in order to adapt provisions concerning friendly settlement

Proposal for a new Article on friendly settlements :

“Article X 

(Friendly settlement)

1. 
At any stage of the proceedings, the Court may place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the matter on the basis of respect for human rights as defined in the Convention and the protocols thereto.
2. 
Proceedings conducted under paragraph 1 shall be confidential.

3. 
If a friendly settlement is effected, the Court shall strike the case out of its list by means of a decision which shall be confined to a brief statement of the facts and of the solution reached.

[4.
See proposal C. 3 hereafter]”

12 The European NHRIs are in favour of this proposal, since it is consequential on proposal B.1 and it clarifies the current practice whereby the Court may encourage friendly settlements even before the case is declared admissible.
B. 3
Amend Article 29, ECHR, in order to make a joint decision on

admissibility and merits the rule rather than the exception

New wording of Article 29:

“Article 29 

(Decisions by Chambers on admissibility and merits)

1.
If no decision is taken under Article 28, a Chamber shall decide on the admissibility and merits of individual applications submitted under Article 34. The decision on admissibility may be taken separately.

2.
A Chamber shall decide on the admissibility and merits of inter-State applications submitted under Article 33. The decision on admissibility shall be taken separately unless the Court, in exceptional cases, decides otherwise.

3.
[deleted.] »

13 Again, the European NHRIs have no difficulty with this consequential proposal.

B. 4
Amend the ECHR in order to extend the admissibility requirements (inadmissibility if the applicant is not placed at a significant disadvantage and if the case does not raise either a serious question affecting the interpretation or application of the Convention or the protocols thereto or any other issue of general importance (amendment of Article 35, ECHR))
New wording of Article 35(3):

Article 35  -  Admissibility criteria

3.
The Court shall declare inadmissible any individual application submitted under Article 34
(a) if it considers the application incompatible with the provisions of the Convention or the protocols thereto, manifestly ill-founded, or an abuse of the right of the application; or 

(b) if the applicant is not placed at [has not suffered] [has not been place at] a significant disadvantage and if the case does not raise either a serious question affecting the interpretation or application of the Convention or the protocols thereto or any other issue of general importance.
14
The European NHRIs have severe reservations about the wisdom of this proposed reform.  We consider that 35(3)(b) represents a serious breach of the cardinal principle that applicants who have suffered abuses of their Convention rights should be able to obtain a judgment from the European Court of Human Rights vindicating their position.  We are clear that the individual right of petition is more than just the right to apply to the Court – it is the right to have the application dealt with in accordance with a transparent and fair procedure and to obtain an effective remedy if a violation has occurred.  This in itself demands that the right to a fair hearing should never be denied to an applicant.  It would not be adequate for the filtering committee to declare an application inadmissible on the vague ground that “no significant disadvantage” was raised by it.    We have been given no indication as to what “significant disadvantage” is intended to mean and it appears that the audit which is currently being conducted by the Registry as to which of the applications lodged in the first three months of 2003 would be inadmissible under Article 35(3)(b) will not produce results until after the meeting of the Steering Committee for Human Rights in April 2003.  At the consultative meeting in Strasbourg no government representative was prepared to suggest which of the cases already decided by the European Court would have been declared inadmissible had this filtering criterion been in place at the time the application was lodged.  We remain unconvinced that the proposed amendment to Article 35 is a proportionate response to the problem needing to be faced, the more so as the immense majority of applications arriving at the Court are already declared inadmissible under existing criteria and, as far as admissible applications are concerned, the problematic ones are the repetitive cases which are going to be dealt with by the new Article 28.  There is simply no need to amend Article 35 in the way envisaged.
B. 5
Amend the ECHR to allow for the adoption of a Statute of the Court which would regulate certain procedural/organisational matters currently regulated in the Convention itself and, possibly, certain important matters currently regulated in the Rules of the Court.
15
The European NHRIs approve of this recommendation.
B. 6
Amend the ECHR to make it possible to increase the number of the
judges of the Court.

New wording of Articles 20, 22 and 27 of the Convention:

“Article 20

Number of judges

The Court shall consist of a number of judges at least equal to that of the High Contracting Parties. The number of judges may be modified [increased] under the conditions set out in the Statute of the Court.”

“Article 22 

Election of judges

[1. 
No change]

2. 
The same procedure shall be followed to complete the Court in the event of the accession of new High Contracting Parties, in the event of an increase in the number of judges in accordance with Article 20 and in filling casual vacancies.”

“Article 27

Committees, Chambers and Grand Chamber

1. 
To consider cases brought before it, the Court shall sit in committees of three judges, in Chambers of seven judges and in a Grand Chamber of seventeen judges. No two judges sitting in a committee, a Chamber or a Grand Chamber may be judges elected in respect of the same High Contracting Party. 

[2. 
No change]

[3. 
No change]”

16 The European NHRIs do not believe that an increase in the number of judges is at present necessary but we accept the wisdom in making it possible easily to increase the number of judges should this prove necessary in the future.
17 We are in favour of  the creation of chambers of five judges in appropriate cases.  We do not understand why some cases will be able to be disposed of by a committee of three judges while the rest will have to be disposed of by a chamber of seven judges or by a Grand Chamber of 17 judges.  It seems to us that the processing of cases could be expedited if some cases were decided by five judges.  However we accept that confusion might be caused, not to mention a sense of inequality, if so many differently constituted courts were to be used, and it would be necessary to set out criteria for which cases can be dealt with by only five judges.  This suggests that thought should be given at some stage to reducing the size of all Chambers from seven judges to five judges, with perhaps more use then being made of the Grand Chamber.
18 As regards the reinforcement of the Court itself, the European NHRIs deem it necessary that the role of the juge rapporteur be clarified through amendment of Rules 48-50 of the Court.   

B. 7
The Registry of the Court needs to be strengthened to be able to deal with the influx of new cases whilst maintaining the quality of the judgments.  The following elements could be considered with a view to this reinforcement:

-
Experienced national lawyers could be employed to strengthen the Registry for a determined period of time, in addition to the lawyers/international civil servants of the Court’s Registry;

-
Strengthen the legal and scientific support afforded to judges

19 The European NHRIs approve of this proposal and of the argumentation accompanying it.  We are not in favour of the importation of national judges on a temporary basis but have no objection to the importation of national lawyers to work in the Registry.  This can only benefit both the Registry itself and the national legal systems to which such lawyers will usually be returning.

20 The European NHRIs believe that the full implementation of Article 25 of the  Convention, regarding legal secretaries (référendaires) individually attached to each judge of the European Court and sent from each member State, would contribute to the efficiency of the Court.

21  Another possible reform, worthy of further debate at least, would be to create general advocates (avocats généraux), who could enable the Court to have clear, effective and accessible judicial policies.

C
IMPROVING AND ACCELERATING EXECUTION OF JUDGMENTS
OF THE COURT
C. 1
The Court could identify in its judgments what it considers to be an

underlying systemic problem and the source of this problem, so as to
 assist States in finding the appropriate solution and the Committee of Ministers in supervising the execution of judgments.
22 The European NHRIs are not in favour of deleting the phrase in Article 46(1) of the Convention which commits member States to abide by the final judgment of the Court in any case to which they are parties, thereby making the judgments of the Court effective erga omnes.  But we are strongly in favour of the Court identifying in its judgments what it considers to be an underlying systemic problem and the source of this problem.  We also support the idea that the Court should mention in its judgments, in general terms, what corrective action it believes a member State needs to take in order to resolve individual cases as well as associated systemic problems.  This is particularly desirable in judgments dealing with repetitive violations.  Generally speaking a more directive approach by the Court would help member States to take fully into account the Court’s case-law.  But we accept that it would be inappropriate for the Court to give very specific guidance on what  corrective measures are required.   We are also in favour of the Committee of Ministers amending its Rules for the application of Article 46(2) of the Convention, thereby permitting itself to discuss more regularly the legal situation in member States whenever a systemic problem has been highlighted by the European Court.

C. 2
To develop the Committee of Ministers procedures and practices under
Article 46 § 2 of the Convention to give priority to the rapid execution of
judgments revealing systemic problems (without detriment to the priority
attention accorded to important other judgments) and to strengthen the
Department for the execution of judgments.

23    We agree with this proposal and with the argumentation accompanying it. 

C. 3
Amend the ECHR to enable the Committee of Ministers to supervise the execution of decisions taken by the Court in respect of friendly settlements.
Elements :

A fourth paragraph could be inserted in Article X (Friendly settlements) as proposed under B. 2 above :

“4. 
This decision shall be transmitted to the Committee of Ministers, which shall supervise the execution of the terms of the friendly settlement, as they appear in this decision.”
24
Again, the European NHRIs agree with this proposal and with the

argumentation. 

C. 4
The Convention should be amended to enable the Committee of Ministers
to institute proceedings before the Court which could lead to a finding by
the Grand Chamber of a continuous infringement by a State of its
obligation, under Article 46, to abide by judgments against it. Such a
finding should be accompanied by a financial sanction.
Proposal for a new Article : 

“Article 46 bis

1.   
 Where the Committee of Ministers decides that a High Contracting Party has 
       failed within a reasonable time to comply with a judgment in a case to   
       which it is party, it may bring that Party before the Court for 
       violation of its obligation under Article 46.

2.
    If the Court finds a violation it may impose a financial penalty, to be paid by 
       the Party concerned to the Council of Europe.”

New wording of Article 31 :

“Article 31

The Grand Chamber shall

a. ...

b. ...

c. determine applications brought before it by the Committee of Ministers under Article 46 bis.”

25   The European NHRIs believe that the Committee of Ministers should play a greater role than at present in ensuring that member States deal with what appear to be systemic problems which are giving rise to repeated applications raising the same concerns.  However, the European NHRIs are sceptical of the effect which the particular proposal of the Reflection Group would have in this context, particularly the proposal for a financial sanction.  We think it very unlikely, in political terms, that the Committee of Ministers would exercise these powers (it has never yet exercised its existing power under Article 47 of the Convention to request an Advisory Opinion from the European Court) and we believe that there are other sanctions which the Committee could consider applying short of bringing infringement proceedings.
26   It would be very useful for the Committee of Ministers to be able to appoint and be assisted by a limited committee of independent experts to monitor the legal follow-up to the Court’s case-law, while the Committee of Ministers would still of course retain its political competence regarding Member States pursuant to the provisions of the European Convention.

C. 5
Accompanying measures: making optimum use of other existing
institutions, mechanisms and activities
Example C.5.1: The Commissioner’s good offices could be called upon more systematically to assist states wishing to tackle certain difficult problems of implementation of human rights 

27 The European NHRIs approve of this proposal but would support the suggestion that the Commissioner’s existing terms of reference be explicitly clarified to allow for this.  We believe that the Council of Europe’s Commissioner for Human Rights can play a particularly significant non-contentious role regarding the provision of information to the public at large and to the authorities of the member State in question, especially on matters where repetitive violations are taking place.

Example C.5.2: Article 52 of the Convention could in appropriate cases be used by the Secretary General of the Council of Europe in relation to a structural problem in a State Party which is revealed in a judgment of the Court.

28 Again, the European NHRIs support the idea that appropriate follow-up is given to Article 52 exercises, for example in the form of targeted co-operation and assistance activities of the Council of Europe with the country concerned.  We wonder why the power in Article 52 is vested in the Secretary General alone and not, as well, in the Committee of Ministers.

Example C.5.3: Recourse to assistance and expertise of the Council of Europe, including to that of the Venice Commission, could be intensified.
29 The European NHRIs support this proposal.
Example C.5.4.: Role of the Parliamentary Assembly

30 In line with Assembly Resolution 1226 (2000), the European NHRIs believe that the Parliamentary Assembly of the Council of Europe should be given a meaningful role in the monitoring of the execution of European Court judgments.

C. 6
The Court could make more frequent use of the possibility to invite other
states to intervene in cases of principle. It is not necessary to amend the
Convention to establish this practice, but it should be reflected in the
Rules of Court. 

31 The European NHRIs support this proposal in principle but suggest that it should be inserted in section B above (perhaps as a new B5?)  It would be useful if there were more frequent interventions from other States in cases of principle. This would increase the knowledge of pending cases among the contracting states, and contribute to all aspects and arguments being presented to the Court. Even though the judgment still would have binding effect only on the state that is a party, the judgment would probably be easier to apply also for other intervening states that have presented their arguments based on their legal system to the Court. The Court could invite contracting States to intervene in cases that raise questions of principle for a wide number of states. Cases that are referred to the Grand Chamber will usually be cases that should be brought to all contracting States’ attention with an invitation to intervene.
Further proposal not contained in the Reflection Group’s report and not discussed at the consultative meeting on 17-18 February 2003
32   The European NHRIs believe that the limitations contained in Article 47 of the European Convention (Advisory Opinions) represent an obstacle to the full development of a true advisory function for the European Court and propose that a real and urgent debate be held on amending this provision in a way which would contribute to greater respect for the provisions of the European Convention.
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